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Historical Context of 
U.S. Refugee Law
The Failure of Protection of Refugees Fleeing 
the Holocaust









Drafters of 
the 1951 
Refugee 
Convention



1951 Refugee Convention, 1967 Refugee 
Protocol

• Defines a refugee as an individual with a 
“well-founded fear of being persecuted 
for reasons of race, religion, nationality, 
membership of a particular social group 
or political opinion” 
• Prohibits the return of refugees to 

persecution – the right of 
nonrefoulement (non-return)



U.S. Commitment to 
Protect Refugees
International and Domestic Law Obligations



Ratifying 
Treaties

Enacting Laws

• U.S. became party to the 1967 Protocol 
in 1968
• Congress enacted 1980 Refugee Act
• Refugee Act adopts international 

definition of “refugee”  - an individual 
with a “well-founded fear of 
persecution” on account of race, 
religion, nationality, political opinion 
and membership in a particular social 
group- and prohibits return to place 
where “life or freedom” would be 
threatened 



Two Routes 
to 
Protection 
in 1980 
Refugee Act

• Resettlement through US Refugee 
Admissions Program (USRAP) –
Numbers set by the President in 
consultation with the Judiciary 
Committees of the Senate and 
House

• Applications made at the border or 
from within interior of United 
States





Trump 
Administration’s 
Assault on 
Refugee
Admissions 
Program

• Executive Orders attempted to suspend refugee 
admissions and ban certain refugees

• Subsequent actions to slash admissions:
• 2017 (Obama) – 110,000
• 2018 – 45,000
• 2019 – 30,000 
• 2020 – 18,000
• 2021 – 15,000

UNHCR reports an unprecedented 79.5 million 
forcibly displaced persons at end of 2019

The Biden administration has committed to 
increasing refugee admissions to 125,000 
.



Attempts to 
Dismantle the 

Asylum Protection 
System at the 

Border

Metering

Family separation

Migrant Protection Protocol –
aka Remain in Mexico

Title 42 Expulsions



“Metering”
Began prior to Trump, but used much more broadly under his 
administration

US Customs and Border Protection (CBP) forced asylum seekers 
who arrived at ports of entry to wait

Justified by saying limited capacity to accept only a certain 
number a day

A CBP whistleblower reported that he was instructed to lie and 
say there was no capacity when there was



Photo credit:  Mauricio Lima of the NYT

Metering: Woman and son in Tijuana, 
checking waiting list for order of entry



Family 
Separation

• Nov. 2017 “pilot program
• May 2018  “Zero Tolerance” policy, criminal 

prosecutions for unlawful entry, used to 
“justify” family separations
• Policy challenged in court (Ms. L. v. ICE), judge 

orders unification of all separated families
• Executive order “ending” family separation, but 

practice continues to this day
• At least 5,400 families separated, including 

toddlers under the age of one.
• Parents of 545 children cannot be found



Photo credit – New York Times



Family 
Separation –
Biden-Harris 

• Feb. 2, 2021 Executive Order creates the 
Interagency Task Force on Reunification of 
Families 
• The Task Force will identify all children and 

families separated and try to the  “greatest 
degree” to reunify them
• Includes the possibility of entry through 

“parole,” visas, or other immigration benefits



• Migrant 
Protection 
Protocols also 
known as 
Remain in 
Mexico



Remain in 
Mexico

• Policy rolled out on Jan. 25, 2019
• Forces individuals seeking asylum and arriving 

without documentation to await their court 
proceedings in Mexico
• Those subject to Remain in Mexico include 

infants and young children
• Areas they are forced to wait in are dangerous -

DOS travel advisory level 4 (same as 
Afghanistan, Iraq, and Syria) 



Human 
Rights 
First –May 
2020
Report

• More than 1,114 publicly reported cases of 
murder, rape, torture, kidnapping, and other 
violent assaults against asylum seekers returned 
under MPP
• 98% of asylum seekers in MPP do not have legal 

representation 
• Majority of asylum seekers are left with no safe 

place to stay

Human Rights First, Delivered to Danger: Trump 
Administration sending asylum seekers and 
migrants to danger







Remain in 
Mexico
(Migrant 
Protection 
Protocols -
MPP) –
Biden-Harris

• Feb. 2, 2021 -Executive Order commits 
administration to determination of whether to 
“modify or terminate” MPP 
• Biden administration stopped placing new 

asylum seekers in MPP
• There are 25,000-28,000 asylum seekers waiting 

in Mexico
• The Biden administration began processing in 

asylum seekers with active cases in MPP
• Beginning with small number of 25 a day per 

port, increasing to 300 a day



Title 42 Expulsions: 
Closing the Border under 
Public Health Pretext

March 2020 – CDC rule  “Suspending 
Introduction of Certain Persons From 
Countries Where a Communicable 
Disease Exists”

Allows immediate expulsions – even 
for asylum seekers

CDC experts opposed border closure; 
pressured  by White House



Biden-Harris 
Policies on 
Title 42 
Expulsions

• Feb. 2, 2021 Executive Order directs Health 
and Human Services and Centers for Disease 
Control in consultation with Department of 
Homeland Securities to review and 
determine whether “termination, 
rescission, or modification” of Title 42 is 
“necessary and appropriate”



Biden-Harris 
Policies on Title 
42 Border 
Closure

• Exempted unaccompanied children from the 
expulsion
• Continues to apply to all other asylum seekers
• Major public health experts have called on the 

administration to rescind the policy
• Continuation of the policy has unintended 

consequences, such as adults sending children 
to cross on their own



Treatment 
of Children 
at the 
Border –
why the 
crowded 
conditions?

• Children cannot be released on their own
• Law provides that they be released to family 

member or other sponsor 
• It takes time to locate and contact family and 

sponsors
• If family members or sponsors are not available, 

child is housed at a shelter run by Office of 
Refugee Resettlement (ORR) of Health and 
Human Services (HHS)
• Shelter capacity is diminished in time of Covid-

19
• Biden administration has attempted to ramp up 

response



Rhetoric of a “Crisis” on the Border Caused by 
Biden



Other Biden 
Commitments/Policies

Ended Discriminatory Travel Bans (Muslim Ban)

Halted construction of border wall

Commits to addressing root causes of migration in El 
Salvador, Honduras and Guatemala – including 
violence, corruption, climate change

Commits to review of Trump era asylum policies to 
ensure alignment with international standards



Legislation

• U.S. Citizenship Act of 2021
• Creates a path to legal permanent residency for DREAMers / those with DACA status
• Provides legal permanent residency for those who held Temproary Protected Status (TPS) 

or Deferred Enforced Departure  since Jan. 1, 2017
• Provides legal path for those physically present in the U.S. prior to Jan. 1, 2021 (after 5 

years can apply to become legal permanent resident if meet certain conditions
• Creates pathway to legal permanent residency for agricultural workers who have 

performed agricultural labor or service for at least 2,300 hours or 400 work days in the 5 
year period before applying



For more 
information on 
these issues, or 
to find out how 
to get involved 
you can visit the 
website for the 
Center for 
Gender & 
Refugee Studies

cgrs.uchastings.edu

cgrs.uchastings.edu/take-
action


